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In the United States Court of Appeals 
for the Ninth Circuit 


No. 21,509 
NATIONAL LABOR RELATIONS BOARD, PETITIONER 
We 


MUTUAL INDUSTRIES, INC., RESPONDENT 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


JURISDICTION 


This case is before the Court upon the petition of the 
National Labor Relations Board pursuant to Section 
10(e) of the National Labor Relations Act, as amend- 
ed (61 Stat. 1386, 73 Stat. 519, 29 U.S.C., Sec. 151, 
et seq.),' for enforcement of its order issued against 
Mutual Industries, Inc., (herein called the Company), 
on June 21, 1966. The Board’s Decision and Order 


Pertinent statutory provisions are reprinted infra, pp. 
21-23. 


(1) 


Z 


(R. 17-30, 36-37) are reported at 159 NLRB No. 73.’ 
This Court has jurisdiction pursuant to Section 10 
(e) of the Act, the unfair labor practices having oc- 
curred in Los Angeles, California, where the Company 
is engaged in the manufacture of bias binding and 
webbing. 


STATEMENT OF THE CASE 


I. The Board’s Findings of Fact 


In brief, the Board found that the Company vio- 
lated Section 8(a) (5) and (1) of the Act by refus- 
ing to bargain with the Union®* after it had recog- 
nized the Union and conducted negotiations with it 
over a period of four months. The Board found that 
the Company also violated Section 8(a)(5) and (1) 
by promising the employees a health insurance plan 
to discourage them from joining or adhering to the 
Union. The facts upon which these findings are based 
are set forth below. 


A. The Union organizes the Company’s employees; 
the Company signs a recognition agreement 


In February or March 1965, the Union commenced 
an organizational campaign at the Company’s Los 


2 References to the pleadings, the Decision and Order of 
the Board, and other papers, reproduced as “Volume I, 
Pleadings,” are designated ‘“R.’” References to the steno- 
graphic transcript of record reproduced pursuant to Court 
Rules 10 and 17 are designated “Tr.”’ References designated 
“GCX” are to the General Counsel’s exhibits. References pre- 
ceding a semicolon are to the Board’s findings; those following 
are to the supporting evidence. 


%Los Angeles Dress and Sportswear Joint Board, Inter- 
national Ladies Garment Workers’ Union, AFL-CIO. 
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Angeles plant (R. 19; Tr. 249, 256).’ In late March, 
after earlier communications on the subject of recog- 
nition by letter and telephone, Sam Schwartz a Union 
organizer, visited the Company’s plant with Jack 
Spindler, a Union business agent (R. 19; Tr. 31-82, 
128, GCX 9). There they met with David Meyers, 
the plant manager and Norman Gross, the Company’s 
Los Angeles sales director. (R. 18-19; Tr. 247, 375, 
349). Schwartz advised Meyers that the Union rep- 
resented a majority of the Company’s employees in 
the Los Angeles plant and proposed an agreement rec- 
ognizing the Union as the exclusive bargaining repre- 
sentative of its employees (R. 19; Tr. 81-32, 128- 
129). Meyers agreed, suggesting that Schwartz pre- 
pare and bring the recognition agreement to him for 
signature (R. 19; Tr. 32, 129). Meyers also indicated 
that he would have to contact the Company’s head- 
quarters in Philadelphia, Pennsylvania, to obtain ap- 
proval before he signed (R. 19; Tr. 129).’ Schwartz 
told Meyers that Spindler would bring the employees’ 


+ All dates hereafter are in 1965 unless otherwise indicated. 


5’ During the discussion, Meyers described certain manage- 
ment problems he was having at the plant, indicated that he 
would like to discharge certain employees, and pleaded for 
concessions from the Union since the plant had been in opera- 
tion only a short time. Schwartz assured Mevers that in 
view of the infancy of the Los Angeles operation, the Union 
would try to give it “every break under the sun” (R. 19-20; 
Tr. 32-33, 130), but made it clear that as the bargaining rep- 
resentative of the employees the Union could not endorse the 
discharge of any employee. Instead, Schwartz suggested 
working out an agreement for a probationary period during 
which the Company could readily discharge new employees 
eS: Pr. 129). 
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authorization cards to show to Meyers before he 
signed the recognition agreement (R. 20; Tr. 130- 
131). 

On April 18, Spindler went to the plant and pre- 
sented both the recognition agreement and ten auth- 
orization cards to Meyers (R. 20; Tr. 33-34, 41-42, 
69-70).° The agreement which was dated Apri] 12 
and had been signed by John Ulene, the Union’s man- 
ager, reads as follows: 


It is agreed that Mutual Industries of California, 
Inc., hereby recognizes the Los Angeles Dress and 
Sportswear ILGWU, AFL-CIO, as the bargain- 
ing agent of all of its production and mainte- 
nance employees (including shipping and receiv- 
ing department employees) employed at its plant 
at 1118 Santa Fe Avenue, Los Angeles, Califor- 
nia. 


The first negotiating conference for a collective- 
bargaining agreement shall take place April 12, 
1965, and shall continue until concluded. 


It is the Company’s intention at the present time 
that the fina] phase of negotiations will be under- 
taken by the principal officers of the Company 
who will shortly be in Los Angeles for that pur- 
pose (R. 20; G.C.X. 4). 


6 On April 13, there were fourteen employees in the Union’s 
production and maintenance unit (R. 23; Tr, 222-224). The 
Trial Examiner found that all ten cards shown to the Company 
that day validly designated the union as the bargatning rep- 
resentative (R. 28; Tr, 222-224, G.C. Exh. 3a-3j). The Board 
agreed as to nine cards: it did not rule on the tenth (employee 
Kardischian’s) because her card was surplus to the Union’s 
majority (R. 36, n. 1). 
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After looking at the authorization cards, Meyers 
signed the above agreement, remarking “I know you 
have this shop, and there will be no problems” (R. 
a fre 36, 41-42) .” 


B. The Company consents to negotiations with the 
Union twice during the next four months 

About April 20, Spindler, on Schwartz’s instruc- 
tions, presented Meyers with a copy of a collective bar- 
gaining agreement prevalent in the garment industry. 
A few days later, Meyers advised Schwartz that he 
had sent the proposal to Dunn and that Dunn would 
be in Los Angeles about May 15. When Schwartz 
indicated that he would be in the East on that date, 
Meyers suggested that Schwartz telephone Dunn 
sometime during Schwartz’ visit (R. 21; Tr. 187- 
138). 

About May 12, Schwartz telephoned Dunn from 
Miami and requested a meeting to conclude an agree- 
ment on the basis of the Union’s proposal. Dunn 
pleaded the newness of the Los Angeles operation; 
Schwartz promised to take this fact into account. 
Dunn asked Schwartz to call him on May 25. (R. 21; 
Tr. 131-141). When Schwartz called Dunn on that 
date, he was informed that Dunn was in Los Angeles 
(R. 21; Tr. 142). Schwartz then called Samuel Otto, 


7 Meyers denied that the Union showed him its signed 
cards (Tr. 258). He admitted reading and signing the Union’s 
document but asserted that the Union representatives had 
told him that its only purpose was to show that the Union 
was the first to attempt to organize his plant (Tr. 259). The 
Trial Examiner’s resolution of this issue is discussed infra, 
p. 11. 
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the Union’s Pacific Coast Director, and asked him to 
call Dunn in Los Angeles. Otto was unable to reach 
Dunn in Los Angeles. In late May, Otto visited Phila- 
delphia and tried unsuccessfully to arrange a meeting 
with Dunn before returning to Los Angeles. Unable 
to do so, Otto turned the matter over to Samuel Ross, 
the manager of the Union’s Philadelphia Dress and 
Sportswear Joint Board. (R. 21; Tr. 143, 175). 
Schwartz then sent Ross a copy of the same industry 
agreement given to Dunn and told Ross what conces- 
sions he could make (R. 21; Tr. 148; GCX 10). 

On June 27, Ross and Dunn met at the latter’s of- 
fice and discussed, among other subjects, pay rates, 
apprenticeship, fringe benefits, and the Company’s 
existing wage structure (R. 21; Tr. 176-181). No 
agreement was reached but Dunn told Ross that he 
would authorize Meyers to continue negotiations on 
these matters and to conclude an agreement (R. 21; 
Tr. 179-180). Accordingly, on July 1, in Los Angeles, 
Schwartz telephoned Meyers and a meeting was ar- 
ranged for July 6 (R. 22; Tr. 156-157, 262). Wage 
rates were discussed in greater detail (R. 22; Tr. 
156). After the meeting Schwartz, pursuant to Mey- 
ers’ request, reduced the Union’s wage proposal to 
written form. On July 14, he delivered the written 
proposal to Meyers, who forwarded it to Dunn. (R. 
22 i bA-bp,, 159), 

C. The Company breaks off communications with the 
Union without notice or explanation 


In the first week of August, Schwartz called Meyers 
to ask whether he had heard from Dunn. Meyers said 
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he had not and suggested that Schwartz deal directly 
with Dunn (R. 22; Tr. 159). Later that day and on 
the next business day Schwartz telephoned Dunn a 
total of four times. (R. 22; Tr. 159-160). Dunn re- 
fused to accept or return Schwartz’s calls (R. 22; Tr. 
370). According to Dunn’s testimony, he terminated 
negotiations with the Union because of his belief that 
a majority of the employees did not want a union and 
that the Company was unable to pay the rates request- 
ed by the Union (R. 22; Tr. 389-391). 

About August 23, Schwartz telephoned Meyers to 
learn whether he had heard from Dunn. Meyers said 
that Dunn would be in Los Angeles the next day; 
he agreed to have Dunn call Schwartz (R. 22; Tr. 
160-161). The next day, August 24, Schwartz sent 
Dunn the following telegram at the Los Angeles 
plant: 


“Being you and your attorney are in Los Angeles. 
Request we meet for closing of collective bargain- 
ing agreement heretofore negotiated” 
(R. 22; Tr. 161-162, GCX 11). Dunn never replied. 
(R. 22; Tr. 161-163) 

The Union’s last communication with the Company 
was in late August or early September when Robert 
Wachs, counsel for the Company, and Schwartz had a 
telephone conversation. Wachs asked if the Union 
would consent to an election, promising a fast elec- 
tion if the Union agreed. Schwartz referred Wachs 
to Feinberg, counsel for the Union, whereupon Wachs 
retorted, “Well, let me tell you this: if you don’t con- 
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sent to an election, we could drag this thing around” 
Cie Wahe 63): 


D. The Company announces plans for medical insur- 
ance 

Some time in July, foreman Anthony Elias an- 
nounced to the employees that the Company was offer- 
ing them a medical insurance plan in lieu of union 
representation. At the same time, he collected infor- 
mation regarding the employees’ age and dependents 
for submission to the insurance carrier (R. 23; Tr. 
74-75, 205, 208, 215-216, 218, 239). Admittedly, 
neither Meyers nor Dunn ever notified or bargained 
with the Union regarding a health insurance plan (R. 

Wee Shik, Boise Sai 


Il. The Board’s Conclusions and Order 


On the basis of the foregoing facts, the Board found 
that the Company violated Section 8(a) (5) and (1) 
of the Act when it refused to bargain with the Union 
after it had recognized the Union’s majority status 
and had entered into negotiations with it, and, again, 
when it bypassed the Union to bargain directly with 
the employees regarding a term and condition of em- 
ployment (R. 25-26). The Board’s Order directs the 
Company to cease and desist from the unfair labor 
practices found and from in any like or related man- 


®The plan was never put into effect; apparently the em- 
ployees lost interest in it when they realized that the Com- 
pany’s contribution would be limited to securing a group 
policy and performing the required administrative work (R. 
28> Tr. 215-216, 231-252, 268). 
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ner interfering with its employees’ Section 7 rights. 
Affirmatively, the Board’s order requires the Company 
to bargain with the Union upon request and to post 
appropriate notices (R. 27-28). 


ARGUMENT 


I. The Board Properly Found That the Company Vio- 
lated Section 8(a)(5) and (1) of the Act by Refusing 
to Bargain With the Union After Initially Recognizing 
It and Commencing Negotiations 

As shown in the Statement, pp. 2-7 the Company 

signed a recognition agreement with the Union on 
April 18, 1965, after the Union presented authoriza- 
tion cards signed by 10 of its 14 employees.’ The Un- 
ion promptly submitted a proposed contract. During 
the next four months, the Union’s strenuous efforts to 
meet with the Company produced only two negotiating 
sessions. At the first session in Philadelphia on June 
27, Vice-President Dunn reviewed the Union’s con- 
tract proposal, particularly its wage demand, with 
Union representative Ross. At the second session on 
July 6, Plant Manager Meyers, at Dunn’s direction, 
discussed the Union’s wage demands in greater detail. 
At Meyers’ request, the Union gave him its full wage 
proposal in written form on July 14; Meyers for- 
warded it to Dunn. Although he received the pro- 
posal, Dunn failed to respond. Instead, as he ad- 


°The unit sought by the Union, and found appropriate 
by the Board, comprised the production and maintenance em- 
ployees, including shipping and receiving department person- 
nel, plus a single truckdriver (R. 23). See Gordon Mills, Inc., 
i45 NURB 771, 773. 
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mitted, he frustrated the Union’s repeated efforts to 
get in touch with him, and refused thereafter to com- 
municate with the Union. Prima facie, this conduct 
violated the Company’s statutory duty to bargain.” 
In defense, the Company claims that it withdrew from 
negotiations on the basis of a good faith doubt of the 
Union’s majority status. The Company also argues 
that the Union was never entitled to recognition. As 
we show below, both defenses were properly rejected 
by the Board. 


A. Substantial evidence on the whole record supports 
the Board’s finding that the Company withdrew 
from bargaining to avoid a contract 

Before the Board, the Company’s position was that 
the Union sought to discuss a contract with the Com- 
pany but made no claim that it had organized the 
plant; that Meyers and Dunn agreed to such discus- 
sions as a matter of courtesy; and that Dunn subse- 
quently broke off negotiations because the Union’s 
wage proposal was too high, with no idea that the 
Union had, or claimed to have, a majority. Central to 
this defense is Meyers’ assertion that he signed the 
April 13 recognition agreement in the belief that its 
sole import was to evidence the Union’s having made 
the first attempt to organize the plant (Tr. 259, 260). 


10 N.L.R.B. v. Security Plating Company, Inc., 356 F. 2d 
725, 727 (C.A. 9); N.L.R.B. v. Hyde, 339 F. 2d 5635570 
(C.A. 9); Sakrete of Northern California, Inc. v. N.L.R.B., 
332 F. 2d 902, 908-909 (C.A. 9); cert. denied, 379 U.S. 961, 
rehearing denied, 380 U.S. 926; Colson Corp. V. N.L.R.B., 347 
F. 2d 128 (C.A. 8), cert. denied, 382 U.S. 904; N.Jgk BOY: 
Economy Food Center, Inc., 883 F. 2d 468, 471-472 (C.A. 7). 
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However, the Trial Examiner credited the testimony 
of Union representatives Schwartz and Spindler that 
Meyers had earlier agreed to sign a recognition agree- 
ment if Dunn had no objection; that Meyers flipped 
through the cards submitted by Spindler on April 18, 
saying “I know you have this shop and there will be 
no problems;” and that he then signed the recognition 
agreement. The Trial Examiner’s resolution merits 
affirmance, based as it was on his unique opportunity 
to observe Meyers’ demeanor on the witness stand.” 
Furthermore, Meyers’ testimony strains credulity. As 
the Trial Examiner noted, Meyers was college-trained, 
with 18 years experience as production manager of a 
unionized plant prior to his employment by the Com- 
pany. The recognition agreement (GCX 4) is short 
and unambiguous; admittedly, Meyers read it before 
he signed (Tr. 260, 288).” 

The Trial Examiner was also entitled to reject Vice 
President Dunn’s assertions that he was never ap- 
prised of the Union’s claim to be the bargaining rep- 
resentative and did not learn that Meyers had exe- 
euted a recognition agreement until after the Union 
filed an unfair labor charge (Tr. 362). As Dunn’s 
testimony establishes, prior to his meeting with Un- 


11N_.L.R.B. Vv. Walton Mfg. Co., 369 U.S. 404, 408; N.E.R.B. 
weeLocal. 776, 1.A.T.S.E., 303 F. 2d 518, 518 (C.A. 9), cert. 
denied, 371 U.S. 826; Shattuck Denn Mining Corp. Vv. N.L.R.B., 
362 F. 2d 466, 469 (C.A. 9). 


21t is also significant that Meyers denied receiving the 
Union’s original request for recognition (GCX 9), whereas his 
pre-trial statement admitted that he received the letter and 
“immediately forwarded [it] to the Company in Philadelphia” 
(Tr. 274). 
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ion representative Ross on June 27, he made a careful 
study of the Union’s proposed contract (Tr. 402). 
Dunn also admitted directing Meyers to meet with Un- 
ion officials in Los Angeles in order to obtain the de- 
tails of the Union’s wage proposal (Tr. 404); the 
Union’s proposal was then sent to Dunn (Tr. 405). 
It is hardly likely that Dunn, with responsibility for 
the Company’s labor relations at five widely separated 
plants (R. 18), would have given this amount of time 
and attention to the proposals of a union which, ac- 
cording to Dunn, did not claim to represent the Com- 
pany’s employees. 

Nor is it necessary to linger over Dunn’s assertion 
that he terminated negotiations with the Union, in 
part, because he doubted the Union’s majority status. 
As Dunn conceded, his doubt was founded entirely on 
assurances from Meyers that the Union had no ma- 
jority (Tr. 376). We submit that Dunn’s doubt can 
aspire to no greater validity than that of Meyers’ 
doubt. For his part, Meyers admitted that his only 
information about the Union’s status came from a 
single conversation with Foreman Anthony Elias 
which took place a month before Meyers executed the 
recognition agreement: he asked Elias if a majority 
of the employees were in favor of the Union, and 
Elias replied, according to Meyers, that “he didn’t 
think they did” (Tr. 256). As the Trial Examiner 
observed, such information was ‘‘a flimsy basis on 
which to claim a good faith doubt as to the Union’s 
majority” (R. 26). Moreover, Elias, a Company 


18 Compare N.L.R.B. v, Howe Scale Co., 311 F. 2d 502, 504 
(C.A. 7) (a good faith doubt must have ‘a rational basis in 
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witness, testified that he had told Meyers only that 
“{s]everal people didn’t want [the Union];’ he ex- 
pressly denied telling Meyers that a majority of the 
employees did not want the Union (Tr, 239). 

In short, the Board was entitled to find that the 
Company recognized the Union on April 13 because it 
was satisfied about the Union’s majority; that it en- 
tered upon negotiations reluctantly during the next 
four months; and that its withdrawal from negotia- 
tions after receiving the Union’s wage demands was a 
“rejection of] the collective bargaining principle’ 
(R. 26). 


B. The Union was validly designated as the bargain- 
ing representative 

As related supra, pp. 3-7, beginning in Febru- 
ary, the Union solicited the employees to sign a card 
designating the Union “to act exclusively as [their] 
agent and representative for the purpose of collective 
bargaining.” During Meyers’ first meeting with Un- 
ion representatives Spindler and Schwartz late in 
March, Meyers acquiesced in the Union’s suggestion 
that he sign a recognition agreement without raising 
any question about the Union’s majority status.” 
When Meyers executed the recognition agreement at 


fice) accord, N.L.A.G. Vv. Jonn &. Swift Co., 302 F. 2d 342, 
346 (C.A. 7). 

14 While Meyers could remember little about this meeting, 
he testified that he may have believed Spindler when the 
latter told him (on an occasion unspecified) that the Union 
had a majority because “I have never known him to lie to 
mae w(h. 20. Tr. 276). 
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the April 18 meeting after examining the Union’s 
cards, it was with the statement “I know you have 
this shop, and there will be no problems” (R. 20; Tr. 
36, 41-42). Thereafter, the Company evaded most of 
the Union’s efforts to bring it to the bargaining table, 
but never challenged the Union’s majority. Nor did 
Company Vice President Dunn indicate doubt about 
the Union’s status when he made himself unavailable 
to the Union after receiving its wage proposal. Thus, 
it was during the hearing that the Company for the 
first time disputed the Union’s right to recognition, 
claiming that it had been dubious about the Union’s 
majority from the beginning. Having formally rec- 
ognized the Union and having engaged in negotiations 
with it for some four months without questioning the 
Union’s representative status, we submit that the 
Company may not be heard to claim that the Union 
was not entitled to be recognized.” 

In any event, the record fully supports the Board’s 
finding that the Union had 9 valid authorization cards 
on April 18 when it executed a recognition agreement 
covering the Company’s 14 unit employees. Contrary 
to the Company, the Trial Examiner properly re- 
ceived in evidence the cards signed by employees Rod- 
riguez, Hill and Thomas, although they did not testify. 
The cards were authenticated by Trudy Slaughter, 
a Union organizer, who testified that the trio signed 
the cards in her presence (R. 24; Tr. 18-22). The law 


15 See, Retail Clerks Union, Local No. 1179 Vv. N.L.R.B. 
(John P. Serpa, Inc.), C.A. 9, No. 20,781, decided March 28, 
1967; Snow & Sons V. N.L.R.B., 308 F. 2d 687, 693-694 (C.A. 


2). 
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is settled that authorization cards may be authenti- 
cated by a witness to their execution. N.U.R.B. v. 
Howard Cooper Corp., 259 F. 2d 558, 560 (C.A. 9); 
aecord: Colson Corp. v. N.L.R.B., 347 F, 2d 128, 134 
(C.A. 8), cert. denied, 382 U.S. 904; N.L.R.B. v. 
Economy Food Center, Inc., 333 F. 2d 468, 471 (C.A. 
7). 

Nor is there merit in the Company’s contention that 
the designations of Mario and Eloy Elias are vitiated 
by misrepresentations made to them at the time they 
signed their cards. Where, as here, authorization 
eards are ‘wholly unambiguous” in designating the 
Union as bargaining representative, only the clearest 
evidence that some material misreprescntation pre- 
ceded the signing of the cards will interdict the con- 
clusion that the employees signed them for the stated 
purpose. N.L.R.B. v. Cumberland Shoe Corp., 351 F. 
Pa 917920 (C.A. 6); accord: N.L.R.B. v. Gotham 
Shoe Mfg. Co., 859 F. 2d 684, 686 (C.A. 2), and cases 
cited; Amalgamated Clothing Workers v. N.L.R.B., 
(Hamburg Shirt Corp.), 871 F. 2d 740 (C.A. D.C.) ; 
N.L.R.B. v. Glasgow Co., 356 F. 2d 476, 478-479 
(C.A. 7); Happach v. N.L.R.B., 353 F. 2d 629, 630 
(C.A. 7). For example, clear proof that a solicitor 
told an employee that obtaining a Board election was 
the sole purpose of signing a card will serve to invali- 
date the execution of even an unambiguous card. For, 
such a representation contradicts the card’s declared 
purpose and is calculated to coax an authorization 
from employees who might not otherwise give it. Cf. 
Englewood Lumber Co., 180 NLRB 394, 395, 408. 
In contrast, a card is not rendered invalid because the 
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signer was told that obtaining an election was one 
purpose of the cards. For, this representation neither 
contradicts the statement on the card nor requires the 
inference that the employee would not have signed the 
eard had he known that the Union might obtain rec- 
ognition without a Board election. N.L.R.B. v. Hyde, 
339 F. 2d 568, 571-572 (C.A. 9); and cases cited 
above. 

Applying this standard, the Trial Examiner prop- 
erly ruled that Mario and Eloy Elias’ cards effective- 
ly designated the Union. Thus, Mario Elias signed 
his card at the Union hall, having gone there to tell 
Union agent Spindler that he was about to start work 
for the Company (Tr. 95-96). After discussing the 
fact that the Company was not yet organized, Mario 
filled out the whole card except the date and gave it 
to Spindler (R. 99). The Company relies on Mario’s 
testimony that Union representative Spindler asked 
him to sign a card so that Spindler “‘could have more 
authority to go into the shop and talk to the workers 
there to join the Union,” and that Spindler stated 
that he (Spindler) ‘“couldn’t go in there without per- 
mission that the workers wanted to see him” (Tr. 97, 
98). This testimony falls far short of showing that 
Mario was induced to sign a card by a material mis- 
representation. For there is no evidence that Spind- 
ler told him that the only purpose of the card was to 
gain Spindler admission to the plant. Indeed, the 
cited testimony shows that Mario understood that by 
signing a card he was helping Spindler to organize 
the Company’s employees. Under the circumstances, 
the Board could fairly conclude that Mario signed 
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the Union’s straight-forward card because he wanted 
the Union to represent him and because he believed 
that signing a card would facilitate organizing the 
plant. This conclusion is buttressed by the fact that 
he was a member of the Union—and had been for 
some eight years—when he signed the challenged 
eard (Tr. 94-95). 

In Eloy Elias’ case, the Company cites his testi- 
mony that Spindler said to him: “This card doesn’t 
mean anything. We just like to know how many peo- 
ple are going to be in here so we can keep other 
names, and we will establish a union, see if we can 
get a union” (Tr. 115-116). But Eloy also testified 
that he had been a member of the Union for some 
five years (Tr. 111), that he had taken out a with- 
drawal card because he changed to another kind of 
work (Tr. 110), and that he did not read the Un- 
ion’s authorization card before signing it “because 
[he] knew what it was”—i.e., a card “giving permis- 
sion to the Union to... represent me” (Tr. 111). 

In sum, the Union was the validly designated ma- 
jority representative on April 13, 1965, when the 
Company executed a recognition agreement, and in 
August of that year when the Company admittedly 
broke off negotiations with it. Since, as shown in the 
preceding section, the Company lacked any justifi- 
cation under the Act, the Board properly found that 
its withdrawal from the negotiations violated Section 
8(a)(5) and (1). See, in addition to cases cited 
supra p. 10, n. 10, N.D.R.B. v. Kellogg’s, Inc., 347 F. 
2d 219, 220 (C.A. 9); N.L.R.B. v. Niskayuna Con- 
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sumers Cooperative, F.2d (C.A. 2), 64 LRRM 
7 | Pal paral 2k 


II. The Board Properly Found That the Company’s Offer 
of Medical Insurance “in Place of a Union” Violated 
Section 8(a)(5) and (1) of the Act 

As shown above, p.  , uncontradicted testimony 

established that in July 1965, Foreman Elias an- 
nounced to the employees that the Company was of- 
fering a group hospitalization plan as a substitute for 
union representation. Admittedly, neither Meyers 
nor Dunn consulted or bargained with the Union at 
any time regarding such a benefit. Since the Union 
was the designated representative of the Company’s 
employees—and the Company was in fact negotiating 
with the Union in July—the Company was under a 
duty to deal with the Union exclusively regarding the 
wages, hours and conditions of employment of the 
unit employees... Medo Photo Supply Corp. v. 
N.L.R.B., 321 U.S. 684. The fact that Elias’ words 
presented hospital insurance and union representa- 
tion as alternatives, justified the Board’s conclusion 
that the announcement was intended “to discourage 
the employees from joining or adhering to the Union” 
(R. 26). But, irrespective of the Company’s motive, 
its unilateral action derogated from its bargaining 
obligation to the Union and violated Section 8(a) (5) 


16 Of course, a group hospitalization plan is “a term [or] 
condition of employment” within the meaning of Section 8 
(d) of the Act. W. W. Cross & Co. v. N.L.R.B., 174 F. 2d 
875, 878 (C.A. 1); Ken’s Building Supplies, Inc. v. N.L.R.B., 
3833 F. 2d 84, 87 (C.A. 6). 


_ 
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and (1) of the Act. N.L.R.B. v. Katz, 369 U.S. 736, 
743 and cases cited. See also N.L.R.B. v. Hyde, 339 
eed sooo 12 (C.A, 9); N.L.A.B. v. Kit Mfg. Co., 
335 F. 2d 166, 167 (C.A. 9), cert. denied, 380 U.S. 
910; N.L.R.B. v. Yutana Barge Lines, Inc., 315 F. 
2d 524, 529-530 (C.A. 9); Carpinteria Lemon Asso- 
ciation v. N.L.R.B., 240 F. 2d 554, 557 (C.A. 9), cert. 
denied, 354 U.S. 909. 


CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue enforcing the Board’s order 
in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


PAUL J. SPIELBERG, 
Attorney, 


National Labor Relations Board. 
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APPENDIX A 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 186, 73 Stat. 519, 
29 U.S.C., Secs. 151, et seg.) are as follows: 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-or- 
ganization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such ac- 
tivities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8 (a) (3). 


UNFAIR LABOR PRACTICES 


Sec. 8.(a) It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed 
in section 7; 

* * * * 

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9 (a). 


* * * * 


(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and other 


Ze 


terms and conditions of employment, or the nego- 
tiation of an agreement, or any question arising 
thereunder, and the execution of a written contract 
incorporating any agreement reached if requested by 
either party, but such obligation does not compel 
either party to agree to a proposal or require the 
making of a concession: * * * 


* * * * 


PREVENTION OF UNFAIR LABOR PRACTICES 
sec. 107 


(c) * * * If upon the preponderance of the testi- 
mony taken the Board shall be of the opinion that 
any person named in the complaint has engaged in 
or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order 
requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative ac- 
tion including reinstatement of employees with or 
without back pay, as will effectuate the policies of 
this Act: ** * 


* * * * 


(e) The Board shall have power to petition any 
court of appeals of the United States, ... within any 
circuit ... wherein the unfair labor practice in ques- 
tion occurred or wherein such person resides or trans- 
acts business, for the enforcement of such order and 
for appropriate temporary relief or restraining or- 
der, and shall file in the court the record in the pro- 
ceedings, as provided in section 2112 of title 28, Unit- 
ed States Code. Upon the filing of such petition, the 
court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the 
proceeding and of the question determined therein, 


7 


23 


and shall have power to grant such temporary relief 
or restraining order as it deems just and proper, and 
to make and enter a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or 
in part the order of the Board. No objection that has 
not been urged before the Board, its member, agent, 
or agency, shall be considered by the court, unless the 
failure or neglect to urge such objection shall be ex- 
cused because of extraordinary circumstances. The 
findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record 
considered as a whole shall be conclusive, * * * 
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Pursuant to Rule 18.2(f) of the Rules of the Court. 
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